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CORPORATION COUSNSEL BELIEVES
" ©EEM FREE OF LIGUOR TAX.

. Rn Has Oi;inion the Recent Ruling in
the Adelphi Case €Covers Ques=
tions Tnder the Raines Law—Or-
ganizations in Which the Far-
nishing of Liguors to Members ks

Incidental in the Exempted Class

-

—Are Not Engnged iz Trafdc.

* 1In response to a letter from Acting Chief
of Police Cortright, Corporation Counsel
Scott yvesterday gave the following opinion
in regard to the liability of social clubs
u.nder the provisions of the excise law:

‘T have your letter of Mayv 2, asking me to ad-
vise you whether corporations or associations
commonly known as clubs are subject to the pro-
Aisiors of the liquor-tax taw, and consequentty
requaired .to procure such a tax certificale as 1is
provided for in Subdivision 1 of Section 11 of said
law; and also whether the fact that the Dremises
occupied by such corporations or assoclations
nave ien furnished bedrooms, and are regularly
keDdt open for jhe feeding and lodging of guests,
constitutes said places Dhotels within the mean-
ing of a hotel as defined in Exception 2 to cer-
1ain elauses of Section 31 of the hiquor-tax law.

The question of the liabiiity ot social clubs
10 the provisions of the excise aw which preced-

«d the present liguor-tax law has been re-
cently delermined Vy the Court of Ap-
peals  of this State, and it has been

held by that court, after a careful and exhaustive
review of all the authorities, that social clubs
organized under the statute for a legitimate
purpose, tc which the purpose of furnishing liq-

uors to its members is merely incidental, did not.

rall within the purview of the excise law, were
not required to take out an excise license, and
were not subject to the penalties provided in the
siatute for the offense of selling or giving away
Jiguor without a license.

This case absolutely determined that bona fide
s3cial clubs were in no respect subject to the ex-
cisc laws of the State, and that their act in dis-
tributing liquors among their members and guests
did not constitute a sale of such liquors.

The only question which now presents itself
is whether or not the lguor-tax law, kmown as
Chapter 112 of the Laws of 1896. has effected
any change in the law so far as such ciubs are
voncerned.

In the case to which I have referred, the de-
fendant, being a social club, had been indicted for
& violation of Section 31 of the excise law,
Enown as Chapier 401 of the Laws of 1892.
That section provided as follows:

" Any person who, without having a Iicense

grantad to him in pursuance of a law of this
State permitting him to sell either strong or
spintuous liquors, wines, ales, or beer, shall sell
slrong or spirituous liguors., wines, ale, or beer
in quantities of less than five gallons at a time,
or shall sell any strung or spirituous liquor, wine,
ale, or beer in guantities of five gallons or more
&1 a titme 1> be drunk on or used on the
premises where the same shall be sold, or in any
‘'garden or iaclosure communicating with such
‘pramises, or in any public sireet or place con-
tiguous tkereto, shall be gullty of a misde-
meanor.’”
t The court held that the defendant had been
wrongly convicted, because it did not sell liquor
20 its members or to others, and in thus deciding
the court used the following language:

*‘ As we have seen, the defendant is a social
club organized under the startute for a legitimate
-purpose, to which the furnishing of liquors to
iits members is merely incidental, and is not un-
'like the supplying of dinners or articles which
ihe member may desire for his own comfort and
entertainment. The defendant has a limited and
E£¢elected memberslip. And while the property
and supplies are iechnically owned by the club,
each member is in equity an equal owner in
eommon. It was not orgznized for the purpose
of engaging in a business for profit or for the
'traffic in liquors. It engages in no business other
;7han that which pertains to the maintenance of
;its library, reading rooms, and the soclal inter-
;course and comfort of its members. Liquors as
‘well as other supplies are distributed to its mem-
bers upon the written order of the mem-
ber, at a price fixed by the officers of the ciub
desigitzed to cover the purchase price and dis-
bursements in serving. These orders pass to the
‘steward or Treasurer of the club and are charged
&gainst the member, who settles therefor month-
1¥. We think that the transaction with Stark
,did not amount to a sale within the meaning of
,the statute. It was but a distribution among
the members of the club of the property that be-
Jonged to them. The fact that a payment was
made does not change the character of the act,
for it was but the means adopted by which each
member could receive his own and not that be-
longing to his fellow-member., The payment went
into the trezsury to ultimately restore that which
be had taken.”

The present liquor tax law, in its thirty-first
&=ction, provides as follows:

** It shall not be lawful for any corporation,
association, copartnership, or person which, or
who, has not paid a tax as provided in Section
11 of this act and obtained and posted the
liguor tax certificate 2s provided in this act
10 sell, offer, or expose for sale, or give away
liquors in any quantity less than five wine gzllons
21 a 1time; nor, Without having paid such tax
and complied with the provisions of this act, to
seil, offer, or c¢xpose tor sale or give away
liquor in any quantity whatlever, any part of
which is to be drunk on the premises of such
vendor or in anpy outbuilding, booth, yard, or
garden appertaining thereto or connected there-
with. Ti shall not be lawful for any corporation,
mssociation, copartnership, or person, “vhethar hav-
ing paid such wax or not, to sell, offer, vr uvxpose
for =sale, or give away any liquor—

**(a.) Omn Sunday, or before o o'ciock A. AL
on AMonday; or,

““(b.) On arny other day between 1 o'clock ard
b o’clock in the morning.”’

It will ke scen that t1his present law, like the
excise law which it superscded, forhids the sell-

g of liquor withou: having taken out a tax
certificate. and zlse forbids the giving -wway of
liguor under like conditions, and excepting that
the words '‘give awuvr ~° are added 10 the words
“* sell or expose for sale,”’ Section 31 of the
present act does not differ materiaily, so far as
the question you have asked me is concecned,
ifrom Sectionsi 31 and 32 of the excise law under
wnich the case above quuied from was decided.
The words ‘' give awax *° as thus uszed are, in
my cpinicn, irtended mcrely to prevent any at-
tempt to evade the law by 1making a °° sale’’
under the guise of a ‘- gift."

The opinjion of the Court of Appeals to which
I have referred was distinetly basad upon the
proposition that a club of the character of tihal
one which was considered oy he crurt does not
sell liquer, and it must equally foilow that it
does not give it away. The language of the court
is that the transaction betw:en the cjub and its
members is °‘‘a distribution umong the members
of the club of the properiy that belonged to
*hem,”” and this the ccurt says does not amount
to a sale within the meaning of the stutete, and
as it is egualiy clear tkhat it does no: amcunt to
a gift, I can see no other conclusion to be arrived
at than that a sccial club organized for leziti-
male ourposes, to which the furgpishing of liquors
10 :ls members is merely incidental, does not fa:l
.within the purview of the liquor tax law, and
is mot required 1o pay the tax provided for
therein.

I am awarc that under Subdivision 2 of Sec-
tion 24 of the aciy, wnich prohibits the traffic
 liquor in any Luilding. vard., booth. or other
;)l_ace. which shall be in the same sireet or ave-
nue a.z}d 'n'xthm 200 fset of a building occupied
Xc.usive.y as a church or schoolhcuse, an ex-
<eption is made in the fcllewing words:

Provided. huwever, that this prohibition shall
“.10l appiy te a place which, at such date,
uu:cup_ied, Or In process ¢f construction by a cor-
porztion or association which trafies in liquors
so0lely with the members thereof. nor to a place
~ithin such limit w0 which a corporation or as-
sociaticn 1iradicking in liquors solely with the
xembers therecf{ when this act takes effect, may
remove—""
—and that it has been
enliar phraseology used
clubs, such 2s those referred to in vour com-
munication. within the scope of the statute.
Such is not, howewver, its effect under the ex-
position given by the Court of Appeals of the real
nature of the transaction between these cluhs
wnd their members.

The court says distinctly, in that opinion, that
such clubs do not traffiec with liquor in any sense
whatever, and consequently the provisions of
the statute 10 which 1 have referred, which relate

suggested that the pe-

N

solely to persons or corporations which do
traffic ir liquor, do not apply to them. Just
what these words were intended to apply to

may not De apparent; bul that they 4o not apply

to bona tide soctal clubs is, in my opiniod, abund-

ently clear. )
The same reasoning which leads me to advise
you that social clubs do not require to pay a

is .

in this section brought !

liquor tax and take out a receipt, leads inevitably '

10 the conclusion
1o the penal provisiong of Section 81 of the
liguor tax law, which forbids any person, cor-
poration, association, or copartnership to sell,
offer, or expose for sale,
ligquor—

@) On Sunday, or before 5 o’clock 4. M. on
Monday; or
.- () On any other day between 1 o’clock and 5
o’clock in the morning—
——because, as I have already explained. under the
opinion of the Court of Appeals such clubs do

.

rot sell. offer for sale, or give away liquors
unaer any circumstancesz, or at any time, and
there is nothing in trhe statute which prohibits

the distribution among their members of their
Oown property on Sunday. or during those hours
commonly known as the prohibited hours.

The fact that a club has ten furnished bed-
rooms, and is regularly kept open for the feed-
'ing and lodging of its members, does not, in my
‘opinjon, constitute such a place an hotel within
the mearing of that word as deflned in Exception
2 to Section 31 of the liquor tax law.

1 The essential feature fo a ciub ts its privacy,
.tbat it is open and accessible only to its mem-
7bers, and to those who may be introduced therein
in the manner provided by its by-laws or con-
?st'irtgﬁon. fa1 a ; '

: e essential and distinguishing feature of a
dotel s its publicity, and the fact that it is bmrmd
ito affgrd, within the limits of its capacity, enter~
:teinméent and shelter to any traveler who may
'apply therefor, who is able to pay for his ac-
commbdation, and willing to conduct himself in a
seersly manner.,

RECORDER GOFF AGAIN REVERSED.

i Eixcise Canse in Which He Admitted
¢ Record of a Bartender’s Conviction.

. -* Dennis Mullins, a szloon keeper at 1,421
- 8econd Avenue, and his bartender, John
-Cotter, were arrested for * selling and ex-
“posing for sale*” Sunday, June 30, 1.895. Cot-
tér pleaded guilty. in Special Sessions and
‘syas -fined $50. 2Mullins pleaded not gullty:

-
RTTRRI

that they are not subjected .

or give away any '

*{ivéfore<Record
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The! prosecution 'introduced’:

ter, and ‘the record of Cotter's conviction.
Charles Goldzier, counsél for Mullins, ob-
jected to the testimony, and the Recorder
overruled his objectiop. Mullins was con-
victed, and Recorder Goff sentenced him to

against him the pled.of his bartender, Cota

Il

pay a fine of $250 and to zo to prison for

thirty days. An appeai was taken.

In the opinion handed down yvesterday the
Appeilate Division of the Supreme Court
decided that the Recorder errad in allowing
a record of Cotter’s conviction to be pre-
sented ta the jury and prdered the convic-
tion reversed. The opinion written by qus~
tice Ingraham, in which all the Justices
concur, says: -

We think the admission of the record of Cot-
ter’s conviction was clearly an error. The de-
fendant was not indicted as an accessory, and, in-
deed, as the crime charged was a misdemeanor,
he is the principal whether or not under the law
as it formerly existed he would in the case of
a felony have been an accessory. Upon the ques-
tion of his guilt, the conviction of his assoclates

for the commission of a crime was entirely imma- -

terial.

The opinion quotes several decisions of the
Court gx’ Appeals in support of this ruling
and then goes on: -

The defendant was indicted as a principal. It
was not necessary 1o prove that any one else
had been convicted of the offense to establish
his guilt, and evidence tending to show that
some one else had been convicted of the crime
for which he was indicted was plalnly incompe-
tent and could not have been injurious to the

efendant. . A
dIt is impossible for us to imagine upon what
principle this record and the depositions in_ Cot-
ter’'s case could bhave been competent evidencg
against this defendant. The Court al§o admitte
ine record of the conviction of one Ward, a bars
tender for the defendant. Cotter was called and
examined as a witness, and swore that defendant
was absent at the time of the commission of the
crime charged; that he did not see and had 1;0
conversation with the defendant on the Sunday in
question: that he had no orders to open thg
place, but that he went in to clean up, an
while there sold some beer, and put the money

h rawer.

in’l‘th;edwas not the slightest competent evidence
against the defendant except the record of Cotteri
There are several exceptions to the charge ©
the learned Judge which we think well taken,
but which it is unnecessary to notice. For the
errors in the admission of the evidence, the judg-
ment must be reversed.
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